
 

 
February 12, 2010 
 
Office of the Superintendent of Insurance 
P.O. Box 2271 
4th Floor, Provincial Finance Building 
1723 Hollis Street 
Halifax, N.S. B3J 3C8 
 
Dear Sir: 
 
Re: Atlantic Provinces Trial Lawyers Association Position  
 
We are writing in response to the Office of the Superintendent of Insurance request for 
submissions on the question of the “Cap” on pain and suffering awards for minor 
injuries. It is the position of the Atlantic Provinces Trial Lawyers Association that no cap 
should be placed on pain and suffering awards and that the existing cap should be 
removed retroactively. Please accept the enclosed as the Association’s submissions with 
respect to the questions raised by the Superintendent of Insurance. 
 
OVERVIEW: 
 
On October 30, 2003 the Nova Scotia Government implemented a cap on general 
damage awards for accident victims who sustained injuries in a car crash. While the 
Legislation suggests that only minor injuries are capped, it is clear that the Legislation 
and accompanying Regulations cap general damage claims for accident victims who 
suffer far more serious injuries. 
 
The Legislation, together with the Tort Recovery Limitation Regulations (NS Reg. 
182/2003), establish that Nova Scotians who are involved in motor vehicle accidents will 
only receive general damages in excess of $2,500.00 if they meet the following criteria: 
 

1) Their injuries result in a permanent and serious disfigurement (s. 113B 
(1)(a)(i)). If the disfigurement is not permanent or deemed not serious, then 
damages are capped; 

2) Their injuries result in a permanent serious impairment of an important bodily 
function caused by a continuing injury which is physical in nature (s.113B 
(1)(a)(ii)). Injuries which are not permanent and serious are capped; 

3) Their injuries do not resolve within twelve months (s. 113B (1)(a)(iii)). 
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While the third provision of the definition of a minor injury appears to temper the harshness of 
the first two provisions (by capping only those injuries that resolve within twelve months), the 
Regulations strip away any concession made to accident victims. 
 
Regulation 2(1)(f) states that an accident victim’s injuries have “resolved” unless the accident 
victim proves, inter alia, the following: 
 

1) That they continue to suffer a serious impairment (2(1)(f)(i)); 
2) That their impairment produces substantial interference with their ability to 

perform their usual daily activities or their regular employment (2(1)(f)(i)); 
3) That they have complied with all reasonable treatment recommendations of 

a medical practitioner (2)(1)(f)(ii)); 
4) That there has been substantial interference with the essential elements of 

providing care for themselves. (2(1)(h)). 
 
In essence, an accident victim’s injuries are deemed to be resolved unless the injury is serious, 
continuous, and affects their ability to look after themselves. Even if their injuries prevent them 
from looking after their children, parents or other family members, but do not prevent them from 
caring for themselves, they are capped. Even if they are unable to carry out certain treatment 
recommendations, due to impecuniosity, they are capped. Even if their injuries are permanent but 
not considered serious, then they are capped. 
 
This harsh legislation has decimated the rights of Nova Scotians. Thousand of Nova Scotians 
who have suffered injuries following a car accident have been stung by the cap. The loss of 
benefits to accident victims has affected not only the injured party, but also their families. When 
an accident victim loses her right to fair compensation, the loss is spread to the victim’s entire 
family and community. This is fundamentally unfair. 
 
Nova Scotians who have sustained injuries, through no fault of their own, have lost a sense of 
fairness and justice. Prior to the implementation of the cap, accident victims were fully 
compensated by the at fault driver’s insurer. The negligent driver then, in turn, paid higher 
premiums. In a sense, justice was restored. Today, the cap denies justice to accident victims. 
Compensation is taken away from accident victims while high risk drivers enjoy lower 
premiums. To an accident victim the message is clear – their pain counts for nothing. 
 
Too many Nova Scotians have been hurt by the cap. It is impossible to name all of the victims of 
this Legislation, but the following stories of individuals give us an appreciation for the magnitude 
of the impact the cap has had on the lives of Nova Scotians. 
 
Melissa Gionet – Melissa was 23 years old when she was involved in a motor vehicle accident on 
December 17, 2003. She was seven months pregnant and driving her car along Cornwallis Street 
in Halifax when she was struck from the side by a negligent driver. The accident caused Melissa 
to suffer chronic low back pain. She was unable to properly care for her new born child and had 
to move in with her parents who assisted with her baby’s care. She never returned to her work as 
a cashier at the Casino – her back pain was too severe. Melissa was unrepresented and was paid 
$1800 for general damages for her pain and suffering. Melissa continues to suffer from low back 
pain. 
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Anna Marie MacDonald – Anna sustained neck, shoulder and back pain following a motor 
vehicle accident in 2004 (which was not her fault). She has carried out physiotherapy, massage 
therapy and chiropractic care. She continues to suffer from pain and has never returned to her 
work in a full time capacity. Anna Marie MacDonald has been offered $2500 by the at-fault 
driver’s insurance company for pain and suffering. 
 
1) SHOULD THERE BE LIMITATIONS PLACED ON PAIN AND SUFFERING 

AWARDS? 
 
Why did the Nova Scotia Government take away the rights of these vulnerable people?  Why was 
the cap imposed on Nova Scotians?  The answer to those questions is found in the representations 
made by the Insurance Bureau of Canada to Government and Nova Scotians in 2002 and 2003. 
 
The IBC claimed that automobile insurance settlement costs were “dramatically increasing” in 
Nova Scotia. As a result of these “dramatically increasing” claims costs, automobile insurers in 
Nova Scotia were losing money and were headed towards bankruptcy. Unless these claims, 
arising from minor aches and sprains, were eliminated or capped, premiums would continue to 
soar. If Government did not intervene, automobile insurers would stop writing insurance policies 
in Nova Scotia. The picture painted by the IBC was bleak. Nova Scotia was headed for a crisis 
unless accident victims’ rights were sacrificed. 
 
During the constitutional challenge (Hartling v. AGNS) Barbara Jones-Gordon testified. Ms. 
Jones-Gordon was the point person for the auto insurance file in 2003 and was called by the 
Government to give evidence on its behalf. Ms. Jones-Gordon testified at trial that the IBC 
represented that automobile insurers in Nova Scotia were going broke and would be leaving the 
province unless a cap was implemented. (See quote at Appendix 1) 
 
The representations made by the IBC in 2003 were false. The evidence clearly establishes that 
claims costs were decreasing (not increasing) prior to the implementation of the cap. The 
evidence further clearly establishes that automobile insurers in Nova Scotia were highly 
profitable (not going broke) prior to the cap. The representations made by the IBC were false. 
Unfortunately the impact of the cap on Nova Scotia accident victims has been real and 
devastating. 
 
A) Insurance Bureau of Canada  stated – dramatic increases in settlement costs 

occurred – They Did Not 
 
On September 16, 2003, the IBC ran a full page ad in the Daily News stating that there were 
solutions to Nova Scotia’s auto insurance problems (See Tab 1). Under the heading “What 
caused the problem?” the IBC stated: 
 

“There are two basic reasons behind the current problem. Dramatic Increases in 
claims settlement costs and, less significantly, lower returns from insurance 
industry investments.” (emphasis added) 

 
As trial lawyers we knew that the IBC’s assertion that claims settlement costs were dramatically 
increasing was wrong. Accident victims had not experienced any significant increase in court 
awards prior to 2003. The IBC’s assertion was met with skepticism. 
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Unfortunately the Government of the day did not challenge the IBC’s representation that claims 
costs were dramatically increasing. Today we know that claims costs for automobile insurers in 
Nova Scotia were actually decreasing, not increasing, prior to the implementation of the cap. 
(See Attached Appendix 2)  The table attached as Appendix 2 (data forwarded by the IBC to 
OSFI) summarizes the claims costs for Nova Scotia auto insurers for the relevant period. 
 
Third party liability – bodily injury claims in Nova Scotia amounted to $167,741,246.00 in 2001. 
Claims costs decreased in 2002 to $147,128,660.00. Claims costs decreased again in 2003 to 
$138,328.737.00. The IBC’s own data confirms that claims costs were decreasing, not 
“dramatically increasing”, prior to the implementation of the cap. This startling revelation 
confirms that the Government was misled by the IBC and that there was no basis for the 
implementation of the cap. 
 
Would the Government have imposed a cap had they known that claims costs were decreasing, 
not “dramatically increasing”?  Ms. Jones-Gordon succinctly stated the likely position of the 
Government had they known the true state of affairs. Ms. Jones-Gordon stated: 
 

“…Q. You would agree with me, I guess, the converse of that is that if claims 
costs were staying the same or going down, the Government wouldn’t have 
been interested in bringing in a cap, would they? 

 
A. Don’t think there’d be any need to intervene in the market, at that point. 

 
No cap should have been imposed on Nova Scotians. 
 
B) Automobile Insurers were profitable prior to the implementation of the cap 
 
In 2003 Insurers stated that they were losing money and were headed for bankruptcy. In an article 
dated October 29, 2003, George Cooke, President and Chief Executive Officer of the Dominion 
of Canada sounded the alarm bell that insurers were losing money hand over fist in Nova Scotia. 
(See Appendix 3) 
 
The alarm bell sounded by Mr. Cooke was picked up upon by Mr. Stanley Giffin, President and 
CEO of the Insurance Bureau of Canada. In a letter dated October 23, 2003 to Premier John 
Hamm, Stanley Giffin wrote the following: 
 

“….We urge you to alter this Bill. Should it pass as it currently is drafted the 
ramifications for Nova Scotia consumers are very serious.” 

 
Insurance industry leaders were stating that the insurance industry was losing money and losing it 
fast. If the cap was not implemented the auto insurance industry in Nova Scotia would collapse. 
 
In response to the Constitutional Challenge launched by accident victims in this Province, the 
Government hired Oliver Wyman to prepare an actuarial report on the health and profitability of 
the Automobile Insurance Industry in Nova Scotia. Ted Zubulake, partner with Oliver Wyman, 
testified on behalf of the Government of Nova Scotia. Mr. Zubulake prepared a chart (See 
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Appendix 4) which completely contradicts the IBC’s representation that the auto industry was 
losing money prior to the implementation of the cap. 
 
After a comprehensive examination of the IBC data filed with the Office of the Superintendent of 
Financial Institution and GISA, Oliver Wyman exposed startling data. The data confirmed that 
automobile insurers in Nova Scotia were achieving a 10.8% return on equity in 2002. One year 
prior to the implementation of the cap automobile insurers in Nova Scotia were earning 
above the bench mark set by the Utility and Review Board as an appropriate rate of return. 

 
Even more startling were the record profits earned by the automobile insurance industry in Nova 
Scotia in 2003. The return on equity for automobile insurers in Nova Scotia, according to Mr. 
Zubulake, was a record setting 32.9%   Given that the cap was not implemented until October 30, 
2003, Mr. Zubulake and Mr. Miller (the IBC’s actuary) both testified at the Constitutional 
Challenge that the lion’s share of the profits for 2003 were earned prior to the implementation of 
the cap. Profits continued to soar from 2004 to 2007. 
 
The Automobile Insurance Industry has earned record profits in this Province. These profits have 
been earned on the backs of premium payers and accident victims. There was no need for the cap 
to be implemented to restore automobile insurers to profitability. Profitability was restored one 
year prior to the implementation of the cap. 
 
No cap should have been imposed on Nova Scotians. 
 
C) Premiums have dropped significantly prior to the implementation of the cap 

 
The insurance industry has stated publically that insurance premiums have not only stabilized, 
but have been reduced significantly since the implementation of the cap. This assertion is also 
false. 

 
Mr. Zubulake, in his report to the Government of Nova Scotia stated that premiums have 
decreased by 8.3% between 2003 and 2007. This is an extremely modest decrease in premiums 
given the record profits enjoyed by automobile insurers in Nova Scotia since 2002. Nova Scotia 
consumers have not benefitted in any material way from the cap. Only the insurers have benefited 
via unconscionable profits. 
 
The arguments put forward by the IBC in support of the cap are baseless. Accident victims have 
suffered as a result of the cap while insurers have experienced windfall profits. Justice demands a 
restoration of accident victims’ rights. Our Association supports one position – the elimination of 
the cap of pain and suffering awards for Nova Scotians. We urge this Government to restore 
these rights for accident victims. 
 
 
2) SHOULD ALTERNATIVES TO THE EXISTING CAP ON PAIN AND 

SUFFERING AWARDS BE APPLIED RETROACTIVELY: 
 
Different systems exist in Canada for tort modification. The system of caps is well known here in 
Nova Scotia. Deductibles are used in Newfoundland and Ontario. 
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Despite the evidence to the contrary, the Nova Scotia Government proceeded to impose a CAP 
on damage awards to provide premium stability. Minor injuries and fraud were the targets. By 
eliminating the most insignificant of injuries and those who feign injury, savings would result to 
premium payers. The government of the day adopted this reasoning. 
 
A cap does not accomplish the set goals for intrusion into accident victim rights. What the cap 
does is to marginalize moderately and severely injured claimants to the same level of 
compensation of those who have sustained insignificant injury or have feigned symptoms. The 
solution belies the goals. 
 
On the other hand, deductibles do not marginalize significant injuries suffered by accident 
victims and place them with a class of injuries that are insignificant or truly minor. 
 
Notwithstanding the above, the Atlantic Provinces Trial Lawyers Association submits that the 
cap on pain and suffering awards should be removed and it should be removed retroactively. The 
Insurance Industry will argue that the premiums will be increased if the Government takes such 
action. The evidence does not support the Industry’s position that premiums must be increased if 
the cap is removed retroactively. 
 
Automobile insurers in Nova Scotia have achieved record profits since 2002. Many have 
speculated why rates have not declined. One possible reason why insurers have not reduced 
premiums was set out by Ted Zubulake in his report to the Nova Scotia Government as part of 
the Constitutional Challenge. Mr. Zubulake commented as follows: 
 

“…One possible reason for insurance companies not reducing premiums despite 
the relatively high ROE’s is the uncertainty that surrounds the cap on minor 
injuries. The cap has been challenged in Nova Scotia; given the recent Court 
decision in Alberta (which is under appeal) the insurance companies may be 
reluctant to give up premium that they may very well need should the challenge be 
successful.” 

 
In cross-examination at the Constitutional Challenge, Mr. Ron Miller, (the IBC’s actuary) stated 
that insurers have earned in the range of $250,000,000.00 in profits over and above the 10% 
return on equity benchmark set by the Utility and Review Board between 2003 and 2007 (See 
Appendix 5).  
Actuaries set reserves based on contingent events. It is reasonable to assume that actuaries have 
set aside funds to pay out claims dating back to 2003. In cross-examination at the Constitutional 
Challenge, Ron Miller, stated that actuaries may have set funds aside to deal with the successful 
constitutional challenge to the cap on pain and suffering awards. (See Appendix 6)   
 
Given that automobile insurers have earned in excess of $250,000,000.00 between 2002 and 2007 
(over and above what was deemed to be an appropriate return on equity) leads one to conclude 
that insurers can remove the cap on pain and suffering awards without corresponding increases in 
premiums. 
 
Those involved in motor vehicle accidents from 2003 to present date should enjoy the same 
rights as those injured after the cap has been removed. The rights of these accident victims can be 
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restored without any increase in insurance premiums to consumers of Nova Scotia. Quite frankly, 
the only just and fair thing to do for Nova Scotians is to eliminate the cap on a retroactive basis. 
 
We appreciate the opportunity to provide accurate and detailed information to the Superintendent 
of Insurance. We are prepared to meet at any time and provide additional information to assist in 
the Superintendent’s review. 
 
Thank you for taking the time to review our Submissions. 
 
All of which is respectfully submitted this 12th day of February, 2010. 
 
ATLANTIC PROVINCES TRIAL LAWYERS ASSOCIATION 
 
 
ORIGINAL SIGNED BY: 
 
Per: George A. McAllister, APTLA President 
 
Per: Barry Mason, APTLA NS Board Representative 
 
Per: John McKiggan, APTLA Vice President 

 
Per: Raymond Wagner, APTLA NS Board Representative 
 
Per: Harvey McPhee, APTLA NS Board Representative 
 
Per: Brian Hebert, APTLA NS Board Representative 
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