the two-hour limit a chal-

lenge. It is not-uncommon -

g : 11 “for litigants to become emo-
ty-forafulld exammatlon for dlscovery‘ tional during discovery given

covery of the plamtrﬁ' 1 e - skills — the same skills requlred for the subject matter. Litigants

less likely to resolve actions, since: tnal advocacy s .- may also require an 1nterpreter

tingency fee arrangement. There~  other favourable fee arrangements.
fore, more- d1scovery does: notmean . Insurers require 1t

ISTOCKPHOTO.COM

i :Iefence bears burden of cproof
|ffs crumblmg skull

crumbling: skull doctrlnes

A number of appellate dec1—
“sions have examined the inter- , In Wallace v.. Thibodeau,
play of the thin skull and crum- . : [2008]'N.B.J. No. 417, the plain-
bling skull'doctrines. The most - “DAVID - tiff was a 43-year-old lobster
recent of these decisions, by the . fisherman who suffered injuries
New Brunswick = Court - of = QRANNEN in“a motor vehicle collision on
Appeal, places the burden of. — July 25, 2002. He went on to
~ proofon-the defendant seeking ments on a thlrd category of develop chronic myofascial pain

" to invoke the crumbling skull- ‘cases-that.represent.a middle- -and acute temporo-mandibular
doctrme The court also com= ground between the thln and JOlllt (TMYJ) dysfunction.

. ,, =~ The trial: judge found that

{; Peter Wallace had. a pre-existing

- . misalignment of his TMJ. He

-~ had some-symptoms, but did not

: : ; rt : suffer pain or discomfort before

] Cost of Care Claims - M Make the best mov - ' - the c:oll’ision. 'At trial, Wallace’s

B Sexual Abuse Claims » ) ' ; . dentist testified that the motor

W ‘f I Dismissal ® Analysis : v vehicle accident triggered Wal-

- Wrongiul Dismissal " @ Evaluation ' lace’s TMJ symptoms. While the

B Loss To An Estate )‘ - TMJ was misaligned before the

® Research _ | collision, the dentist stated that

: BC ' ® Discovery - 1t was not in a degenerative

Tel: (604) 681-6990 ®  Enhancement ' . state.

= Fax: (604) 681-8393 R ® Cxpert Opinions & : S Mwa}ilacf S dentlSt tre}fnedbhls

oll Free: (800) 714-8709 - | : - T dysfunction Yith 2 te

e » , =’ . - ~plane. The dentist advised that

econom 'F@?9°fe°°“-,°9m , ¥  More than 3500 o _ i to achieve further pain relief,

’ E hsi ) inf Wallace would need dental treat-

www.aec-econ.com cases in 15 years ment costing, approximately

‘ $24,000.
‘ See Skull Page 14
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There is no S|mp|e ‘thin skull versus crumblmg skuII’ dlchotomy

Skull
Conhnued From Page 10

' During cross-,exammatron, the-
dentist agreed that, given the "

extent of the pre-existing TMJ
mlsahgnment Wallace’s TMJ
dysfunction could have been trig-
gered in the future by some other
cause. Citing this concession, the

trial judge held that Wallace’s

. pre-existing TMJ misalignment
was.a “crumbling skull” situa-
tion, and on that basis:made no
award for future dental care. .-

The New Brunswick Court of

Appeal reversed the trial decision

-and awarded $24,000 for the rec-
ommended dental care. Writing
for a unanimous panel, Chief
Justice Drapeau noted that the
trial judge had misapplied the
crumbling. skull. doctrine. He
then reviewed the law on the thin

counsel can take away from Jus-
tice Drapeau’s analysis. .

First, there is no simple thin
skull ~ vs. crumbling

ates a ' middle ground between
the thin and crumbling -skull
cases: Chlef Justice: Dra
describes a spectrum of cases,

which the first' _category. rs.th'e*

skull |
dichotomy. Rather, there.is a -
third category of cases'that cre-’

—66

The iﬁ%ﬁrrﬁ categor
“is the crumbling
skull situation,
‘where the: pEegar:ﬁ’
prenexrsrsa ;
condition was
‘degenerative’ ...

classic thin skull situation: the
plaintiff’s pre-existing condition

1s latent or inactive and becomes -

triggered by the accident. In this

, . situation, the plaintiff is entitled
and crumbling skull doctrines, .
and held that Wallacé’s situation -
fell into the thin skull category. . .-

“ There are ‘two" points that

to'full compensation.
The second category involves

‘cases where the accident “‘aggra-.
_vates” a pre-existing condrtron:’
“that-was already active. In this
situation, the plaintiff is entitled
~to compensation for the extent
of the aggravation. The third

category is the crumbling skull

-situation, where the:plaintiff’s
pre- ex1st1ng condltlon was

: srtuatron the plamtlff is entitled-

~the motor-vehicle accident.

_the most recent appel-
‘late decision to place
‘the burden of proof.on”

to invoke the crumbling

‘dence that the pre- -

to damages correspondmg to'the
effect the accident had on'the
degenerative process.

most significant point arising
from Wallace, was the Court of

:Appeal’s finding that the defen-

dant bears the burden of proving
the plaintiff suffered from a

- crumbling skull. In' reaching this_
. conclusion the appeal court fol-

lowed Lynn v. McClarty, [2003]
M.J. No. 29.

In Wallace, the appeal courtheld

that the: defendant failed to meet its

burden of proving Wallace’s pre-
“existing TMJ misalignment was a

“degenerative” condition, which
would have worsened on its

own without’ the intervention
of an external ‘cause, such.as

Wallace is an impor-
tant decision for those .. -
involved in personal* e
injury htlgatron Itis

the defendant seeking

skull: doctrlne To-suc-
ceed, defence counsel
will need to-present evi-

"App'e;al"_s ‘d,i‘seussio‘lr_ L

o “a thlrd category of cases is
interesting, —but:

however, ‘that most cases will
fall-

condition. Counsel should focus
on: obtarnlng evidence on the
extent of the aggravation of the

ﬁpre ,exrstrng condltlon rather

_represents
... nothing new. It does illustrate,

The second, and perhaps the v

-the middle ground —

aggravatlon of a pre-existing .

than: sllpprng into- the false

dichotomy of thin-skull vs.
crumbling skull.m -

David Brannen is a personal
injury lawyer and practises with
the Halifax office of Cantini
Law Group. His partner, Joseph

_Cantini, represented Wallace at
v both 1 al and the appeal
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